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Most cultures around the world from time immemorial have had dialectical tendencies of encouraging sharing of knowledge as widely as possible and at the same time encouraging or at least tolerating the efforts of some knowledge producers to keep their intellectual property secret. Some times the owners fo the property tried to keep it secret   through various ways including coercive strategies. After all Shahjahan who built Taj Mahal did get the right hand of the workers who had built Taj Mahal, amputed so that they could not build another Taj Mahal.  Many traditional medicine men and women decided to keep their life time experiences secret and thereby exercise control over the boundary of their knowledge domain.  Traditional weavers of patan silk are reported to impart the skills of producing However, these exceptions apart by and large the communities and innovators have been very generous in sharing their knowledge with whosoever approach them.  The result has been that they have remained poor whereas those who access their knowledge and develop products after seeking IP protection have become prosperous.  Ironically the very success of the commercial products developed through value addition in local knowledge many times becomes reason for the erosion of knowledge itself.  The key challenges before the IP planners are: (a) How to provide incentives to local communities and individuals to share their knowledge innovation and practices without the fear of being exploited, (b) how to ensure that the intellectual property rights of the communities as well as individuals are protected through a low transaction cost system available globally in the form of registry like INSTAR, (c) how to ensure that patent  offices in the developed countries do not issue patents  on traditional knowledge and/or knowledge obtained either illegally or unethically or both from developing country sources.

What kind of changes need to be brought about in the concept of prior art, grace period and other provisions of intellectual property loss so that community and individuals continue to maintain their spirit of sharing among themselves and at the same time can seek the protection in the global market place.  

The following proposals are expected to address some of these concerns and make a case for stronger IP protection being in the interest of knowledge rich economically poor people of third world. 

a) Prior art: is every thing known to a local community but not reasonably accessible prior art for the purposes of novelty? 

b) Whose property traditional knowledge is if at all?  

What is the community and how does present generation be attributed with the rights over knowledge produced in long past?? Are communities only spatial that circumscribed by a geographical region? How do we account for emigrants recent or old, who may posses this knowledge, and thus may genuinely claim rights over the Traditional knowledge or derivative rights therefrom?

c) Traditional knowledge Value Chain:  What are the ways of disentangling the contributions of individual innovators who may modify in traditional knowledge based knowledge bits, from that of the community (current members of it as well as historical members)? After all the individual experimenters have driven the engine of knowledge growth at all times in history as well as at present. How should we apportion benefits among various contributors in the traditional knowledge value chain?

d) The Grace period: EU is still discussing the need for one year time period which USA already has for disclosure of an invention. Should there be five years grace period for traditional knowledge so that communities, which shared in good faith, are not penalised??

e) Should first to invent --a system used in USA --be applied for traditional knowledge protection since it is very helpful for those small inventors who are not smart enough to reach a patent office fast enough gathering all the support that is necessary to get the benefit under first to file system. 

f) Given the high transaction costs of seeking IP, should not there be a international registry of small innovations, traditional knowledge, etc., such as INSTAR suggested by SRISTI (sristi.org) since 1993. It will provide a quick protection for limited duration say, 10 years and with five to seven claims. National systems will have to incorporate the same since the IP rights are basically national except in internet domain (even there the rights are national, enforcement might become international as in domain name or web squatter controversies). 

g) Need for every applicant in developed countries to disclose that the knowledge, innovations, practices used for making patentable claims have been obtained lawfully and rightfully (through prior informed consent of the concerned communities) 

h) Protection of traditional knowledge may offer little benefit per se unless the protected traditional knowledge move up the value chain and generates profits, which can then be shared with various stakeholders. The contribution of communities and individuals (not just the tribals, but also other local communities) needs to be understood not only in its functional attributes but also in analogic dimensions. Clearing Houses at global, regional and national level need to be set up to provide easy, accessible and fair opportunities for the registered traditional knowledge to be negotiated. (We are trying to develop one such exchange at sristi.org/knownetgrin.html)

We must recognise the need for developing new instruments, new ethics, and new frameworks for providing real life alternatives to knowledge rich and economically poor people.

� Presented at the Workshop on Traditional Knowledge in London on 24th Jan 2002 organised by Commission on Intellectual Property Rights, UK (� HYPERLINK http://www.iprcommission.org/meetingsSubs.asp?primary=20 ��http://www.iprcommission.org/meetingsSubs.asp?primary=20�)
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